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#39.90 10/31/72

First Supplement to Memorandum 72-68
SubJect: GStudy 39.90 - Claim and Delivery Statute

Attached to thig memorandum are additional comments received concerning
the tentative recommendation relating to claim and delivery. Included are
the comments of the Ad Hoc Cormittee of the State Bar. (Exhibit II.} We
consider all of the comments in the section~-by-section analysis which
follows.

Section 511.060. The State Bar (Exhibit IT, p. 1) suggests that only

a judge--not any judicial officer--be authorized to perform the duties re-
qulred by this chapter. The staff notes that the United States Supreme Court
just this past year held that a court clerk qualifies as a magistrate author-
ized to issue a misdemeancr warrant. Our statute does not go that far and.
we believe that & court commissioner can perform the tasks required by this
chapter adeguately.

Section 511.100. The State Bar (Exhibit II, pp- 1-3) objects to the

definition of "probable validity" but we are not sure what they would substi-
tute in its place. They ask: "Does 'more likely than nct! invelve a value
Judgment that does not require a plaintiff to set forth evidence which would,
if true, estsblish his burden of proof on each fact essential to maintaining
his claim?" OQur answer is "no"; this test would clearly seem teo reguire the
plaintiff to establish & prima facie case. They alsc ask: "Does it permit

a plaintiff to go forward [l.e., obtain relief?], even though the defendant
might have set forth evidence that could sustaln a defense?" Our answer is

"a qualified yes"; the plaintiff can obtain relief if, despite the defendant's
evidence, the court believes that the plaintiff will more likely than not
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prevail. For example, the court may not believe the defendant's testimony.
The State Bar seems to recognize this possibility but suggests we be "more
explicit." What does the Commission want to do? We could simply add &
Comment to the effect that the plaintiff must at least establish & prime
facie case and the Jjudiclal officer must then consider the relative merits
of the positions of the respective parties and make a determination of the
probable outcome of the litigation.

Section 512.020. The State Bar (Exhibit II, p. 2) suggests that the

introductory clause of this section be revised. The staff suggests that
their objection be satisfied by making the present section subdivision (2),
renumbering subdivisions (a) through (f) as (1) through (6), and adding
subdivision (b) as follows:

{b) The requirements of subdivision (a) may be satisfied by
separate affidavits filed together with the application.

The State Bar (Exhibit II, p. 2) and another commentator {Exhibit I)
suggest that it is "unnecessary to state the name and address of the person
the plaintiffdesigrates to accept service of pleadings. . . . The name,
address and telephone number of the plalintiff or his attorney is required
on all pleadings in any event. . . ." Does the Commission accordingly wish
to delete Sections 512.020(e), 512.040(d), and 512.080{e)?

Section 512.030. On the basis of an oral suggestion by the Legislative

Counsel's Office, we suggest that the introductory clause he revised as
follows:
512.030. No writ shall be issued under this chapter except after

a hearing by a judicisl officer. Prior to the hearing, the defendant

shall be served with all of the following:
This is simply an editorial change to make clear that writs may be issued only
after & noticed hearing; this was implicit in the procedures provided but
should be made explicit.
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Section 512.050. The policy behind this section is critized again in

Exhibit I. See also Memorandum 72-68, p.4. If no change in substance is

desired, the staff suggests that this section be revised as follows:

512.050. Each party shall file with the court and serve upon the
other party within the time prescribed by rule any affidavits and points
and authorities intended to be relied upon at the hearing. The judieial
officer shall make his determinations upon the basis of the pleadings and
other papers in the record provided that, upon good cause shown, he msy
receive and consider additional evidence and authority produced at the
hearing or he may continue the hearing for the production of such addi-
tional evidence, oral or documentary, or the filing of other affidavits
or points and authorities.

Section 512.060. The State Bar (Exhibit II, pp. 3-4) suggests that the

court be given broad discretion to consider factors other than probable
validity in determining whether a writ should issue. This issue was rre-
viously discussed and the idea rejected, btut you may wish to reconsider it.

Section 513.010. The State Bar {Exhibit II, pp. 4%-5) has three comments

here. The first (A) and last (C) are related. Qur intent here is to simply
incorporate the general procedures for issusnce of & temporary restralning
order. We have, however, stated certain grounds for issuance and certain
limitations on the provisions of the order (see Section 513.020). Subject

to these exceptlons, we believe the general procedures are adequate and will
continue to be adeguate and that the statute and Comments are clear enough as
to what this statute does.

Both the State Bar (Exhibit II, pp. 4-5) and Exhibit III question our
treatment of credit cards. The staff believes that we could avoid controversy
by including a section in our recommendation permitting ex parte selzure of
credlt cards. A section accomplishing this purpose is set out in Exhibit V.

Section 513.020. The State Bar (Exhibit II, pp. 5-7) seems embivalent

concerning this section. As we understand them, they would seem to prefer
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to give the court great discretion concerning the ambit of the TRO. They
would, in effect, delete the material following the semicolon in subdivision
(). We are not sure how they would treat raw materials and work in process.
Section 513.020 now merely lists certain things which the TR0 mey do. It
says nothing about raw materials and the court would be on its own if the
plaintiff asked to have certain processing halted or whatever. Such broad
discretion seems to be what the State Bar desires, so we frankly do not
understand their suggestion that inventory include work in process or raw
materials.

Exhiblt IV also comments on the problem of permitting sesles in the
ordinary course of business. The activities described here we would not
characterize as in the ordinary course of business, but the fact still remains
that, if the defendant is left in possession, abuses of the order can occur.
This, however, seems to be an unavoidable consequence of the constitutional
requirements stated by the courts.

Section 514.010. The State Bar comments with respect to this section

are no longer applicable. {See Exhibit II, p. 7,) We had already revised

this section to remcve the objectionable clause before receiving their comments.

Section 514,020. The staff has no objection to the State Bar's suggestion
here. (See Exhibit II, p. 7.) Their suggestion could be accomplished as
follows:

514.020. . ., . If no one is in possession of the property at the
time of levy, the levying officer shall serve the writ and attached under-
taking on the defendant. If the defendant has appeared in the action,
service shall be accomplished in the manner provided by Chapter 5 :
( commencing with Section 1010) of Title 14 of this part. If the defendant
has not appeared in the action, service shall be accomplished in the
manner provided for the service of summons and complaint by [this code]
(Article 3 (commencing with Section 415.10) of Chapter 4 of Title 5 of
this part].
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Section 514.030. The State Bar {Exhibit II, p. T) suggests that the

defendant may have to pay the sheriff's fees before obtaining redelivery.
We doubt that, in practice, this will ever occur because the .cheriff will
demand his fees in advance before he does anything. The section 1s phrased
in the way it is: (1) to continue existing law (see Section 516) and (2)
to foreclose the objection of the levying officers that they do not want to
give up possession until they are paid their statutory fees.

The State Bar suggests that subdivision (&) of this section be reworded
in part as indicated on page 8 (Exhibit II). The staff has no objection to
the changes suggested {after correction of the typographical errors). The
suggestion, although concededly more verbose, has the virtue of being more
explicit.

Finally, the State Bar (Exhibit II, pp. 8-9) suggests that, in some une
defined instances, the levying officer be permitted to retain custody of the
reposeessed goods. In the absence of any more definite reasons for this
suggestion, the staff is opposed to this suggestion because it would simply
increase the levying officer's fees for no very good reason. We have heard
of no complaints wlth the present practice, and the defendant is protected by
the plaintiff's bond where the plaintiff takes and keeps possession.

Section 515.010. We do not understand the State Bar's first comment on

this section. (See Exhibit II, p. 10.) Although generally the court will
require an undertaking before granting a TRO, the general statute does not
require one. See Code Civ. Proc. § 529. We think an undertaking should
always be required and have therefore so provided in this section. The
comment regarding redelivery seems appropriate and could be satisfied by

rephrasing the first sentence of subdivision (a) as follows:
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515.010. (a) The judicial officer shall not issue a temporary
restraining order or & writ of possession until the plaintiff has
filed with the court s written undertaking that, if the plaintiff
falls to recover judgment in the section, the plaintiff will return
the property to the defendant, if return thereof be ordered, and will
pay all costs that may be awarded to the defendant and all damages
referred to in subdivision (b), not exceeding the amount of the
undertaking. .

Section 515.020. We think the statute is clear that the time of levy

of a writ of possession is the time that the sheriff takes possession of the
property. See Section 514.020. This gives rise to the potential problem
suggested by the State Bar on page 10 of Exhibit II. That is, the defendant
may not get actual notice of the levy until more than 10 days after the levy
takes place. The staff believes that this would be a rare occurrence st most
and, because we have eliminated all ex parte repossessicn, there should be no
cage where the defendant has not been given notice of the potential taking
prior to levy. Hence, the defendant should always have an opportunity to post
an undertaking prior to levy and the 10-day period after levy is simply a bonus
pericd. UWe have, accordingly, little sympathy for the State Bar complaint
here. Does the Cormission wish to make any change.

The second sentence of sﬁﬁdiviaion {b) contains an erroneous reference
to the now deleted order to show cause procedure. The State Bar also suggests
that the defendant be permitted to serve the undertaking in some way other
than by mail. (See Exhibit II, p. 10(B).) The staff suggests that the second
sentence of subdivision (b) be revised as follows:

515.020. . . . (b) . . . A copy of the undertaking shall be served
on the plaintiff and proof of such service shall be filed with the court
at the time the undertaking is filed. Service may be accomplished in the
manner provided for service of notices by Chapter 5 (commencing with
Section 1010) of Title 14 of this part. |
If the State Bar's suggestion for revision of subdivision (a) of Section

514.030 is adopted (and we think it should be), the State Bar's last suggestion
concerning Section 515.020 (see Exhibit II, p. 11) will alsoc be satisfied.
wb-



Section 515.030. The problem raised by the State Bar (Exhibit II, p. 11)

concerning the reference to levy is more acute here. However, the statute does
not now require service of the writ and undertaking on the defendant in all
situations; hence, we cannot always tie the period for filing exceptions to thg
time of service of the undertaking. Our thought was that the defendant genera}ly
would be the person in possession at the time of levy and, when he was net, he:
would receive notice promptly. Perhaps the best way to alleviate the problem

is to extend the time limit in subdivision {a) from five to 15 or 20 days.

What is the Commission's desire?

Section 516.020. Please notethe comments in Exhibit I, page 2 concerning

the broad discretion given the Judicial Council to prescribe forms. The

staff believes that it is highly desirable that there be statewide uniformity

in the forms and that the Judicial Council will properly fulfill its responsi-
bilities here. Finally, as & practical matter, the Judicial Council's legis-

lative representative will ask for a provision substantially the same as that

provided if we do not include this provision in our bill. We therefore recom-
mend thaet no change be made in this section.

Section 516.030. The State Bar (Exhibit II, p. 11) raises an issue here

that was previously considered and the language that they cite was rejected

as unneceasary and undesirable.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary
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EXHIBIT 1

REITH & WELLINGTON
ATTORNMNEYS AT LAW

DANIEL | REITH G444 PEARL STREET ARLA COODE 408
RUBERT R, WELLINGTOM P BOX 1B TELERHONE 375~ 3181

MONTEREY, CALIFORNIA #3945

October 24, 1872,

California Law Revision Comm1551on
School of Law
Stanford, California 94305

Re: Tentative Recommendation on Claim and belivery Statute

Gentlemen:

I approve of your recommendation to eliminate completely pre-hearing
geizure of perscnal property and substituting therefor temporary
restraining orders to assure the availability of the property

for seizure after a hearing. My comments are therefore limited

to a few small points which seem to complicate the procedure
unnecessarily. :

First, it seems unnecessary to state the name and address of the
person the plaintiff designates to accept service of pleadings in

~ the application, notice of application and writ, as reguired in.
proposed Sections 512.020(e), 512.040(d), and 512.070(a). The
name, address and telephone number of the plaintiff or his attorney
is required on all pleadings in any event, and if it is felt that
defendants need some special instructions to direct their plead-
ings to the plaintiff or his attorney at the address given, then
the printed form shcould simply make reference to the name and
address which appears in the upper 1eft corner cf the forms.

Secondly, I do not believe that a defandant should be reguired to
file an affidavit in opposition to the plaintiff's application
for issuance of the writ of possession, but should simply be per-
mitted to appear at the hearing and present evidence. I realize
that it is a convenience and aid for the court, the plaintlff and
. the plaxntxff's attorney to have an affidavit outlznlng the

" defendant's contentions, but I belisdve that a defendant should
be permitted to appear and tell his story without necessarily go-
ing through any paperwork. This is particularly important since
the hearing will be held on fairly short notice. I think it is
particularly burdensome to require service of all affidavits
sometime in advance of the hearing as contemplated by proposed
Section 512.050, since very often the defendant will have little
time to contact an attorney to prepare a fairly simple affidavit,
with more time required to gather documents and prepare affidavits
for other witnesses. In short, I feel that a hearing should be .
just that, an occasion when testimony will be presented to a judge.
Obviously, most attorneys for defendants will want to get their
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side of the story before the judge in advance of the hearing and
will prepare affidavits in support of their contentions.

Finally, and I think most importantly, I object to proposed
Section 516.620 if, as the comment indicates, “the Judicial
Council has complete authority to adopt and revise forms as
necessary and may regquire additional information in the forms

or may omit information from the forms that it determines is
unnecessary.” It appears to me that the proposed ztatutes
adequately describe the items which should be contained in such
forms, and the Judicial Council's function should simply be the
preparation of uniform forms to present the required material,
with adeguate space for the attorneys to set forth the specific
facts of the case where appropriate. Practicing attorneys are
generally unhappy over the job that the Judicial Council has done
in preparing some of the domestic relations forms, and it seems
inappropriate to permit the Judicial Council to have what amounts
to the legislative power to amend the statutes by either requiring
additional information beyond what the statute requires or reducing
the information required by statute by the simple process of pro-
viding no space for the information on the forms.

Very truly yours,

‘ N [l

Daniel I. Reith

DIR/mk
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AD HOC COMMITTEE ON ATTACHMENTS'

COMMENTS REGARDING THE iAW REVISION COMMISSION TENTATIVE
_RECOMMENDATION RELATING TO THE CLAIM & DELIVERY STATUTE

. DATED SEPTEMBER, 1972

SECTION - COMMENTS

511.060 As our courts have been pointing out in

their recént decisions, prejudgment depri-
vations of property are most sericus. They
should be treated as being of s&ffiéient
importance .to justify the attention of a
judge rather than a "judicial officer"”
which may include “aﬁy cormissioner or other
officer apéointed by the trial court to
perform the duties required by this title.™
511.100 This section defines the cence?t of
”probable.validity.' We have sometimes
questiéned the proprieﬁy of attempting to
define this conéept. The proposed section
proposes to define that as "more likely
than not® that'plaintiff will-prevail,
Does "more likely than not" involve 53
value judgment that does not require a
plaintiff to set forth evidence which
would, if true, establish his burden of
proof on each fact essential to maintaining
his claim? Does ‘it permit a plaintiff to

go forward, even though the defendant



right have set forth evidence that could
sustain a defense? While it ﬁould seem
appropriate to have thé court balance
conflicting evidence for the purpose of
reaching an opinion as to the truth, to the'
extent possible, wouldn't it be better to
be a little more explicit about what is
meant by probable validity, if it is to
berdefined at all. Further thoughts on
this éubject are contained in the comments
regarding Section 512.060, infra.

512.020 This section seems to state that the applica-
tion itself must include all of -the |
requirements set forth in the section. It .
seems that{Ehe affidavits in support of that
application might just as well include some
of those items. The Law Revision Commission
does-indicate that the application may "of
course, be supported by a separate affidavit,"
but that "of course” conflicts with the
precise words of the section itself, Per-

haps it would be better to amend this to

read: "The application and the supporting

affidavits sﬁall be executed under oath and

shall include all of the following:"

512.040(4) This section should not be necessary, since

the information must be contained in the



512.060

aﬁplication and the application must be
sexrved with the Notice.

Pursuant to this section, the issuance of
a writ of pogsession is dependent en;irely

on a finding of probable validity of the

plaintiff's claim. While a finding of
probable validity. is undoubtedly required

by the Blair, Fuentes and Randone decisions,

it would be wise to broaden ;he court's
discretion and permit it ;o'take‘into
account other factors such as the relative
harm tb the parties if thé writ were or
were not iésued and the adequacy cof damages
as a remedy: The Ad Hoc Committee elaborated-
on this concept (as applied to attachment)
in'its Report dated March 15, 1972, part.
IV-B. ' |

An additional problem implicit in this area
is the one discussed by Professor Warren in
his background étudf. That is, should a
judicial repossession be permitted where
the creditor acquired his security interest

on account. of a loan, rather than on account

- of a purchase money fransaction. Professor

Warren points out that a debtor ought to
be able to deal with his property in any
manner that he wishes, including giving

security interests therein. The counter

-
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argument is that sophisticated creditors
will be able to shaPe_ﬁransac?ions 80
that they always take security interests
in furniture, etc. and many debtors may .
not be able to resist giving that sort of
security, as a practical matter. However,
if the approach of the Ad Hoc Committee,
as outliﬁed ahove, is followed, the court
will be able to consider this issue,
513,010 A. The judicial officer should be
required tc find probable validity on
the basis gf the plaintiff's papers be-
fore issuing a t.r.o. We question that
the procedure will be constitutional if
that sort éflfinding is not made, since
~ the t.r.o. will definitely be interfering
with -the debtor's right to possession and
use of his property. Moreover, the court
should also, to the extent possible, make
the determination of "injury" as suggested
in cur comments to 5;2.060. This is not an
extreme burden to impose upon the plaintiff,
since only his papers will be in quesﬁion.
B. Should Sgction 510{c) (2) of the present
law, which reads "The property consists o£ 
one or more negotiable instruments ox

¢redit cards,” be eliminated? The Commission

-
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513.020 (a}

has suggested that it is not necessary

to retain that concept. However, notice
that the proposed sectioﬁ says nothing
about the possibility that the property
will be used in such a way as to detriment
the plaintiff. (See discussion regarding

513.020, infra.)

C. - Perhaps the Commission means to
implicitly incorporate thg law relating

to temporary restfaining orders “into this
area. However, it does not explicitly do
so. Therefoté, shouldn't this section
provide that the plaintiff must submit aﬁ
undertaking before the order issues?

The temporary réatraining'order permitted
by this section ma& prohibit the defendant
from transferring any interest in the
property, "provided, however, if the property
is inﬁéntory‘orrfarm prodﬁcts held for sale
or lease, the order shall not prohibit the
defendant from dealing with the property

in the ordin§ry course.of business.® We

are generally in ahcqrd with the purpose

of this proviso, which is to ﬁreclude the
possibility ﬁhat a teméorary restraining
order prohibiting transfer of property would

seriocusly impair an entire business. However,

o b



one can imagine a case where the plaintiff'sa
claim is 80 clearly meritorious and the con-
sequences of disposal of the property are

s0 severe that a restraint on transfer of

the property would hé justified even though
it interfered with the defendant's business
operations. For example, consider a case
where a travel agent is in wrongful possession
of blank airplane tickets which could be
wrongfully_utilizeﬁ to provide thousands

of dollars worth of airplanetransﬁortation.
Accordingly,;it would be preferable 1f there
were no absolute ban on the issuance of a
restraining order involving property held

for resale. Instead, this should be a factﬁr
for the court to take intc account. More~-
over, if the statute prohibits injunctions
against.the sale of “inventory" in the
ordinary course of business, that ban should
not be as limited:as the Commission's recommen-
dation. In this regard, "inventory" as
defined in Sectioﬁ 511.05b does not include
"raw materials, work in process, or matérials
used or consumed in" tke defendant's business
because to quope the comment, such property
nwould not be sold in the ordinary course of
business.” However; a manufacturer can be

. Just as badly hurt -by a restraining order

-
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514.010(2)

514.020

514.030

which prohibits him from procesgsing raw
materials or other property as a retaile;
can be hurt by a prohibiﬁion against the
sale of goods., This problem could be solved
by broadening the definition of "inventory"
to parallel Seétion 9109 of the Commercial
Code which the Commission gquotes in its
comment_£o~8ection 511.050. |

The bhrase,“upon good cause shown,"” appears
in the law recently adopted by the 1egislé-
ture. However, upon good cause shown by
whom, and when, and how, and to whom, and

at whose discretion?

Is it necessary to serve this document in

the manner of serving a summons and complaint?
COuldn't.it be served in that manner, or if
an appearance has been made, in the manner
provided in Section 1010 et seq. What would
happen if the sheriff could not serve it in
the manner ?rovided for summons and complaint
in the usual ways, and mﬁst publish it, etec.?
( cE. 514.040) |

A. The defendan£ should not have to pay the
sheriff's expenses before his property is
delivered back to him: but this section would

contenmplate that possibility.

B. Also, wouldn't the section be more accurate,



théugh admittedly more verbose, if the
second sentence were replaced with the
following: "Except as otﬁefwisé provided
by Section 514.050: _

(1} If an undertaking for rédelivery
is not filed and plaintiff's suréties are
not excepted to, the sheriff shall deliver
the property to plaintiff ten days-after
levy of the writ of possession, upon receiv-
ing his fees for taking and ﬁecessary expen-
ses for keeping the property.

(2) If an undertaking for redelivery
is filed and defendant's sureties are not
expected to, the sheriff shall redeliver the
property to defendant upon expiration of the
time to so except.

{3) If the sureties of plaintiff or
defendant are expected to, the sheriff
ghall not deliver or redeliver the property
until the time provided in Section 515.030."
C. Thié section,providés that the igvying
officer after the paSsaée of a relativély
brief period of time shall deliver the
property to the plaintiff. While we recognize
that this is the historical function of claim
and delivery, would it not be more appropriate,

at least in some cases, simply tc have the



1ev§ing officer retain possession of the
property pending the outcome of the case.

At the very least, this should be an option
open to the court in issulng the writ of
possession, and‘delivery of the property

to the plaintiff should be ordered only
upon an appropriate showing of his need for
it pgﬁding trial. 1In addition, if this
suggeétion-is adopted, we would suggest

that appropriate amendments be made to
Section 515.020(b), which would allow the
defendant toc file an undertaking in order
to obtain rédelivery of the property at any
time prior to trial in those cases where the
properfy remalns in the possession of the

levying officer.

1f this proposal is accepted, we recognize
'that-thisréspeqt of Claim &-Deiivery woﬁld
becomarﬁuchhlike ;nlattachment. But since
the courts are reﬁuiring_us to rework the
area of prejudgment remedies, perhaps.this
~ will be an excellent bppoftunity to meld

- concepts, rather than continuing opeiation
in rigid historical cdtegories, Thus, we
have suggeste& SOme_further_overlap of the
traditional concepts of injunctioh, attach-

ment and claim & deliverf.

»
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515.020 (b)

Tﬁis section seems to contemplate that the
temporary restraining oxder will require a
bond, but that is nof speﬁificélly provided
for in the statute. See, comments to 513,010.
Also, shouldn't the undertaking expressly be
for "redelivery" as is provided by the
current law? _

A. Should defendant's bond be conditioned
on delivery? The.defendant's filing of an
undertaking is tied into the day of "levy

of tﬁe_writ of poésession.' But; when is
the'w:it of possession actually levied? 1Is
it on the déte that - the property'is taken,
or is it the‘déte that service of the writ
is méae upoﬁ the defendant? In this regard,
Sectionu514.020'(the section providing for

service of the writ) seems to suggest that

levy is actually the date that the property

is taken into the sheriff's possession.
However, if‘that{is the case the defend&nt
could conceivably have thé obligation of
filing hls redelivery undertaking befure he
has even received the 1evy papers and |

possibly before he knqws of the levy.
B. Shouldn't the defendant be able to

serve the plaintiff in some other manner,

if he wishes to dq so?

e 0~



515.020 [general}

- 515.030

516.030

Shouldn't this section, of some other

section, expressly provide for redelivery

of the property to the defendant?

This section has the same probiem as to

what constitutes "levy."

Should this be expanded to contain the
exemption for those acting in a representa-
tive Capécity, which appears in Section 437c¢
of the Code of Civil ProceQure?r That is,

should the following language be inserted,
. . . -

" "when the defendant appears in & representa-

tive.capac;ty, such as a trustee, guardian,
exeéutor,‘administrator, or re;éiver, the
affidavit ig opposition by such representa-
tive may be made upon his information or

belief.”

-11-
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EXHIBIT III

The following comment on the tentative recommendation relating to the
claim and delivery statute was received from Clyde E. Miller, San Francisco

attorney:

Qur firm does a lot of credit card collection work. Very often a
debtor will continue to use the credit card to substantially increase
the debt even after he has been served with Summons & Complaint. An
attachment of the credit card itself would be beneficisl. We now use
the T.R.Q. and order to show cause however it is not as satisfactory.
The civil fraud situation might come under the "exceptional circum=
stances” case, however should give rise independently to the Summsry
remedy of attachments. Thirty days to answer a complaint, also, is
too long.
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EXHIBIT IV

The following comment on the tentative recommendation relating to the
claim and delivery statute was received from Max 0. Hogue, Credit Manager for
RCA Distributing Co., Los Angeles:

In our business merchandise can disappear cver a weekend for various
TEAS0Ns .

Prior to 1971, when we strongly suspected such actlon might ocecur, we
would surprise the dealer with an attachment before he hadthe opportunity
to dispose of the merchandise. Now that the defendant knows there will
be an attachment in a few days, occasionslly one of them will dispose of
the merchandise before the attachment can be levied.

Under 513.020 {a)} the dealer can continue to sell inventory "in the or-
dinary course of business". Unless he is required to keep his selling
price at lemst as high as his cost and unless he 1s required to keep the
money from such sales available, there will be some remarkable "sales"
during this pericd and creditors will take some slzable losses, 1 recall
one such instance not too many years ago. The debtor held a "sale" over
the weekend--s0ld some TV's for as little as $50.--everything for cash.
Then he said he went to Las Vegas to try to double the money to pay his
creditors. Unfortunately, he lost 1t all.

Possibly the temporary restraining order can be a little more restrictive
on the defendant and possibly the time Jlapse from the time legal action
is started until the attachment is finelly levied can be reduced a few

days.
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EXHIBIT V

Civil Code § 17L47.95. Ex parte repossession of credit card under claim and
delivery procedure

1747.95. 1In lieu of a temporary restraining order issued pursuant
to Section 513.010 of the Ccde of Civil Procedure, the judicial officer
may issue a writ of possession in an action to recover possession of a
credit card where he determines that the holder of such card threatens

to use it to the detriment of the plaintiff.

Comment. Section 1747.95 preserves the substance of subdivision (c¢) of
former Section 510 of the Code of Civil Procedure inscfar as it provided an
ex parte procedure for the repossession of credit cards. See Cal. Stats. 1972,

Ch. 855.



